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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Catherine Bright appeals fi*oiu a judgment of conviction 
entered on Xovember 6, 11)74 in the United States District 
Court for the Southern District of New York, after a two- 
day trial before the Honorable Constance Baker Motley, 
United States District Judge, and a jury. 

Indictment 74 Cr. 247, tiled on March 14, 1974, charged 
the defendant with twelve counts of possession of stolen 
mail in violation of Title 18, United States Code, Section 
1708. Prior to trial the District Court granted the Gov¬ 
ernment’s motion to dismiss Counts One, Eight and Nine. 

Trial began on October 2, 1974 and concluded on Oc¬ 
tober 4, 1974 when the jury found the defendant guilty 
of (’ounts Six, Seven and Twelve, and not guilty of Counts 
Twt», Three, Ten and Eleven. When the jury reported a 
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deadlock as to the remaining counts, founts Three and 
Four were dismissed on the Government’s motion. (Tr. 
287)* 

On November 6, 1974, Judge Motley sentenced Bright 
to six months imprisonment, execution suspended, and six 
months probation. 

Statement of Facts 

The undisputed facts are that Bright possessed nine New 
York City welfare checks on various dates during 1972, and 
that those checks had been stolen from the mail. The 
Government presented a stipulation that the checks had 
been mailed and the testimony of the payees that they had 
not been received (Tr. 37-57). In addition, an auditor 
from the United Mutual Savings Bank testified that the 
checks had been cashed or deposited into two accounts, in 
the names Catherine Bright and Catherine Haynes, and 
that the checks had been tendered at different branches of 
the bank throughout Manhattan and the Bronx (Tr. 57-79). 
An expert document examiner testified that the defendant 
had written the second endorsements on all of the checks, 
in the names of Bright and Haynes. (Tr. 80-98). 

Catherine Bright testified that she had indeed possessed 
the checks in question, and that she had cashed or deposited 
them at her bank, where she maintained accounts in her 
maiden and married names. (Tr. 104). She claimed, how¬ 
ever, that she had not known that the checks were stolen, 
but that she had cashed them for a self-professed “hustler” 
named Freddie Scott (Tr. 130, 169). Bright claimed that 
Scott had told her that he had received the checks for rent 
from an apartment he had sublet from a friend, or in 
payment of a debt. (Tr. 123, 128, 130). After one of the 

* A redacted indictment was used to submit the case to the 
jury. The count numbers reflected herein are those in the 
original indictment. 
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checks was returned to the bank unpaid and debited agaiiist 
her account, she confronted Scott, who explained that there 
must have been a mixup. (Tr. 130, 133). Thereafter she 
cashed three more checks for him, those which were the 
subjects of Counts Six, Seven and Twelve, on which the 
defendant was convicted. (Tr. 133, 134). 

Thus, the defense claimed at trial that Catherine Bright 
believed what Scott had told her and did not know the 
checks were stolen. The Government argued successfully 
that under the circumstances she must have known that the 
checks were stolen, particularly those cashed after one check 
had been returned unpaid. 


ARGUMENT 
POINT I 

The District Court Properly Rejected the Defen¬ 
dant's Offer of Expert Psychiatric Testimony. 

Although eschewing the defense of lack of mental re¬ 
sponsibility under United States v. Freeman, 357 F.2d 606 
(2d Cir. 1966), Bright sought at trial to introduce expert 
psychiatric testimony that she w’as incapable of knowing 
that the checks she had possessed were stolen because she 
had a “passive-dependent personality.” The District Court 
granted the Government’s motion to exclude the preferred 
testimony: 

“. . . 1 think the issue is settled in U.S. v. Free¬ 
man in this Circuit, and there is no authority which 
you have cited from this Circuit which permits psy¬ 
chiatric testimony on the issue of willfulness short 
of a defense of insanity. 

“The testimony of the psychiatrist will be ex¬ 
cluded.” (Tr. 26). 
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Bright argues now that Judge Motley’s ruling was in¬ 
correct and that evidence of a personality disorder is ad¬ 
missible as relevant to the issue of knowledge or specific 
intent where an insanity defense is not offered. We submit 
that this argument must be rejected and that the District 
Court’s ruling was entirely correct. 

Bright couches much of her argument on appeal in terms 
of an issue of “mental responsibility.” (Brief at 21). How¬ 
ever, defense counsel at trial carefully limited his offer of 
proof to the anticipated testimony of a Dr. Norman Weiss, 
a psychiatrist, who would have testified that: 

“... at the time of the alleged crime the defen¬ 
dant suffered an abnormal mental condition or men¬ 
tal disorder I'ecognized by the American Psychiatric 
Association as a mental disorder, to wit, passive de¬ 
pendent personality, with aggressive features, and 
that this condition made her unable to know that the 
checks in question were stolen.” (Tr. 26, 27). 

The defense proffered two letters from Dr. Weiss in support 
of the offer of proof, which were, if anything, even less ex¬ 
pansive. In the second, dated September 28, 197''., Dr. 
Weiss said: 

“I do not believe that she knew that the checks 
she had allegedly possessed were stolen as a result 
of her need to deny the possibility that the men in¬ 
volved would in any way take advantage of her. This 
passive-dependent personality disorder rendered her 
incapable of understanding this.” (Appellant’s Ap¬ 
pendix E-3).* 


* A psychiatrist employed by the Government, Dr. Stanley 
Portnow, concluded that the defendant did not suffer from such 
a personality disorder and was capable of knowing the checks 
had been stolen (Tr. 6). 
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In short, the defense offered no testimony to the effect 
that Catherine Bright suffered from a mental disease or 
defect which affected her mental responsibility for the acts 
charged. Indeed, it was for that very reason that Judge 
Motley excluded the proffered testimony as inadmissible 
in the absence of an insanity defense under Freeman. 

It is apparent from the initial argument made by Bright 
to this Court (Brief at lJ-25) that she misconstrues the 
thrust of the defense which trial defense counsel sought to 
introduce. Accordingly, it is important that this Court 
focus on the real issue in this case: whether evidence of a 
personality disorder which is not indicative of a lack of 
mental responsibility under Freeman is admissible in evi¬ 
dence to show a lack of specific intent or knowledge where 
that is an element of the offense charged, as it was in this 
case under Title 18, United States Code, Section 1708. See 
liarneit V. United Staten, 412 U.S. 837, 845 (1973) 

In United Staten v. Freeman, supra, 357 F.2d at 622, 
Judge Kaufman enunciated the applicable standard for the 
determination of mental responsibility in the courts of this 
Circuit: 

“ ‘ A person is not responsible for criminal con¬ 
duct if at the time of such conduct as a result of 
mental disease or defect he lacks substantial capacity 
either to .»ppreciate the wrongfulness of his conduct 
or to confom his conduct to the requirements of the 
law.’ ” 

Thus in Freeman the ('ourt rejected the M’Naghten 
Rule * and adopted the standard contained in Section 4.01 
of the Model Penal Code. 


* M'Naghten’s Case, 10 Clark & Fin. 200 (1843). 
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But Bright does not invoke Vrcvnum here. She sought 
at trial to introduce expert psychiatric testimony to show 
that while she was capable of appreciating the wrongful¬ 
ness of her conduct and conforming to the requirements of 
the law, she was nonetheless unable to know that the checks 
she possessed were stolen, due to her passive-dependent per¬ 
sonality and her unconscious disregard for the shortcomings 
of the men in her life. The defense was aimed only at the 
issue of specific knowledge. Cf. United States v. Sullivan, 
406 F.2d 180, 186 (2d Cir. 1969). 

Bright’s argument is without precedent in this Circuit. 
Accordingly, she looks elsewhere for support and purports 
to find it in United States v. lirawner, 471 F.2d 969 (D.C. 
Cir. 1972), a case which cliange<l the insanity test in the 
District of Columbia Circuit and adoptetl The American 
Law Institute standard already in use in this Circuit after 
Freeman. In addition, although not required by the facts 
of the case, the Court in Brawner adopted a rule which 
would permit evidence of an abnormal mental condition in 
premeditated murder cases where the evidence would l)e in¬ 
sufficient to exonerate the defendant as insane, but rather 
would negate the specific intent necessary for commission 
of the crime charged and permit conviction of a lesser 
offense. Id., at 998-1003. 

The (’ourt statetl: 

“ . . . [E]Xpert testimony may be received and 
considered, as tending to show, in a responsible way, 
that defendant did not have the specific mental state 
required for a particular crime or degree of crime— 
even though he was aware that his act was wrongful 
and was able to control it, and hence was not entitled 
to complete exoneration.” Id., at 998. 

Bright seeks to apply the Brawner rationale to the facts 
of this case to obtain admissibility of testimony that due 
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to her particular personality disorder she could uot enter¬ 
tain the knowledge required for commission of the crime 
charged. e submit that even if lirawner may be applietl 
in certain limited circumstances, reliance on that case 
is wholly misplaced in the instant case. 

The initial answer to the defense argument is that the 
Hrainier < oncept is not the law in this Circuit, The courts 
of this Circuit have always carefully distinguished between 
evidence which bears on the defense of lack of mental 
responsibility and evidence which bears on the formation 
of intent or knowledge. In this regard the defense of lack 
of specific intent most often arises in prosecutions for tax 
evasion under Title 2G, United States Code, Section 7201, 
in which the element of “willfuless” must be proved. 
For example, in United States v. Baird, 414 F.2d 700 ( 2d 
Cir. 1969), cert, denied, 396 U.S. 1005 (1970), a tax evasion 
case, the defendant claimed that under Freeman he had nof 
l»een mentally responsible at the time of the acts charged. 
Haird aho asserted that the Government had failed to prove 
that his actions had been wilful. The Court addressed the 
question of admissibility of the defendant’s out-of-court 
statements to psychiatrists, and held the statements admis- 
sil)le as forming the basis for the experts’ opinions as to 
mental responsibility, l)ut not admissible on the issue of 
the defendant’s willfulness or state of mind. Id., 414 F2d 
at 709, 710. 

In United States v. Pawlak, 352 F. Supp. 794 (S.D.N.Y. 
19(2), the Jiaii'd rationale was applie<l by Judge Tenney to 
a tax evasion case which presented issues similar to tho.se 
herein. The defendant’s psychiatrist had testified that al¬ 
though the defendant did not lack mental responsibility 
under the Freeman standard, he had not wilfully evaded 
taxes, apparently due to an “anxiety over money.” Id., at 
802. The Court ruled: 

“Defendant has also offered the testimony of his 
psychiatrist, Dr. lluddick, in support of his claim 
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that he could uot have acted willfully. The Court, 
however, has been unable to give much weight to Dr. 
Ru Jdi..h’s testimony in light of defendant’s decision 
not to cljim insanity as a defense, United States v. 
Freeman, 357 F.2d 600, 622-623 (2d Cir. 1966), and 
thi gcf-.e"al rule in this Circuit that psychiatric 
l,.• 3 tit»;ony is nut admissible solely on the issue of 
A'illfulness. United Staten v. D’Anna, 450 F.2d 
1201, 1204-1205 (2d Cir. 1971); United States v. 
Baird, 414 F.2d 700, 703-704 (2d Cir. 1969), cert, 
denied, 396 U.S. 1005, 90 S.Ct. 559, 24 L. Ed. 2d 
497 (1970). . . While there is some authority for 
defendant’s offer of psychiatric testimony on the issue 
of willfulness, Rhudes v. United States, 282 F.2d 59 
(4th Cir.), cert, denied, 364 U.S. 912, 81 S.Ct. 275 
5 L. Ed. 2d 226 (1960), see also, United States v. 
Brawner, 471 F.2d 969 (D.C. Cir. 1972) (en banc), 
the law is otherwise in this circuit and “[b]eing 
sane, he had the capacity to act willfully.” United 
States v. Uaseltine, 419 F.2d 579, 581 (9th Cir. 
1969).” Id., at 801, 802. 

In United States v. Haseltine, 419 F.2d 579 (9th Cir. 
1969), the defendant was prosecuted for wilful failure to 
file tax returns under Title 26, United States Code, Section 
7203. He sought to establish that his failure to file was 
not wilful, but was produced by psychological and emotional 
pressures which he wished to prove through the testimony 
of psychiatrist. The Court of Appeals for the Ninth Cir¬ 
cuit upheld the District Court’s rejection of the defendant’s 
offer of proof: 

“It was not error for the court to reject this 
offer. Insanity was not interposed as a defense and 
it is uot contended that appellant’s compulsion si. 
affected his volitional control as to meet insanity 
standards. We reject appellant’s argument that the 
doctrine of diminished responsibility should never- 





theleSH relieve him of the consequences of his con¬ 
duct. Being sane, he had the capacity to act wil¬ 
fully. The question is whether he did in fact so 
act.” Id., at 581 (footnote omitted). 

Likewise, in this case, Catherine Bright was undoubtedly 
sane and had the capacity to know that the checks she 
possessed and cashed were stolen. 

In another context, this Court has declined the op¬ 
portunity to apply psychiatric evidence to the issue of 
specific intent or willfulness. In United States v. Bohle, 
475 F.2d 872 (2d Cir. 1973), the defendant was charged 
with aircraft piracy in violation of Title 49, United States 
Code, Section 1472(i), a “specific intent” crime.* Bohle 
contended that he had been legally insane under the Free- 
man standards, but the Court aflirmed the conviction, finding 
sutticient evidence to warrant the jury’s conclusion that he 
had been sane. In so holding, the Court noted that the 
(loverninent’s expert psychiatric witness had determined 
that Bohle had a “ ‘psychopathic personality’—^a person- 

*49 U.S.C. § 1472(i; provides: 

(i) Aircraft piracy. 

(1) Whoever commits or attempts to commit aircraft 

piracy, as herein defined, shall be punished- 

(A) by death if the verdict of the jury shall so 
recommend, or, in the case of a plea of guilty, or a 
plea of not guilty where the defendant has waived a 
trial by jury, if the court in its discretion shall so 
order; or 

(B) by imprisonment for not less than twenty 
years, if the death penalty is not imposed. 

(2) As used in this subsection, the term “aircraft 
piracy” means any seizure or exercise of control, by force 
or violence or threat of force or violence and with wrongful 
intent, of an aircraft within the special aircraft jurisdiction 
of the United States. 
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ality disorder—but [had] concluded that he had no iiieutal 
disease or defect.” Id., at 874. The Court held: 

“From all the evidence, reasonable men could 
infer either that Hohle was schizophrenic and delu- 
sioually fleeing from reality, as the defense contended, 
or that he was merely mentally unstable and ration¬ 
ally fleeing from responsibility, as the prosecution 
argued.” Id., at 874, 875. 

Significantly, the Court struck no middle ground. Ilohle 
was to be found either mentally responsible or not, despite 
the requirement for proof of specific intent. The Court did 
not consider the evidence of personality disorder as negating 
the ability to form specific intent, although the facts of the 
case presented an appropriate opportunity for doing so. 
Obviously, then, this Court has recognized that the use 
of psychiatric testimony is to be applied only under the 
carefully constructed guidelines of the Freeman test. Evi¬ 
dence of personality disorders and the like simply is irrele¬ 
vant on the issue of intent or knowledge absent the asser¬ 
tion of the defense of lack of mental responsibility, which 
was not involved in this case. 

Should the Court determine that the rationale of United 
Staten V. Brawner, supra, is sound, it may not be applied 
to the facts of this case in any event. As the Court noted 
in United States v. Haseltine, supra, evidence of “dimin¬ 
ished responsibility”, i.e., something less than a total lack 
of mental responsibility, is limite<l in admissibility almost 
exclusively to cases in which the charge of premeditated 
murder is mitigatefl to murder in the second degree. United 
States v. Haseltine, supra, 419 F.2d at 581, n.3. Indeed, 
even the Court in Brawner seemingly restricted its holding 
to apply only to such situations. United States v. Brawner, 
supra, 471 F.2d at 1000, 1001.* In so doing, the Court 

* All of the cases cited by the Court in Brawner as support 
for the "less than insanity” standard on specific intent are murder 

[Footnote continued on following page] 





dis-ivowed the fears it had voiied iii Fisher v. United States, 
149 F.2d 28, 29 (D.F. Cir. 1945), O/f’d, 328 U.S. 463 (1946) : 

“To give an instruction [that the jury consider 
tile defendant’s entire personality on the basis of 
psychiatric testimony] ... is to tell the jury that 
they are at liberty to acquit one who commits a 
brutal crime because he has the abnormal tendencies 
of persons capable of such crime.” 

The t'onrt in lira a n ir recognized that when applied to 
premeditated murder situations psychiatric evidence short 
of establishing lack of mental responsibility would not 
result in the release of the defendant, but i-ather into his 
conviction for a lesser offense: 

“That a man’s abnormal mental condition may be 
matevial as negativing premeditation and delibera¬ 
tion does not set him ‘at liberty’ but reduces the 
degree of criminal homicide.” 471 F.2d at 1001. 

cases, save two. United States v. Braicner, 471 F.2d 969, 100, 
n. 55-66 (D.C. Cir. 1972). Those two cases, Gallegos V. People, 
411 P. 2d 956 (Col. 1966) and Schwickrath v. People, 411 P. 2d 
961 (Col. 1966) involved the statutory crime of felonious escape. 
The cases are distinguishable because the Court found that the 
evidence of “diminished responsibility” was specifically made 
admissible by statute in Colorado. 

Moreover, all of the cases cited in Annotation, “Mental or 
Emotional Condition as Diminishing Responsibility for Crime,” 
22 A.L.R. 3d 1228 (1968), are murder cases with the exception 
of a few. Id., at 1255-1257. None of the cases cited therein 
discuss the issue in terms of its obvious problems, addressed infra. 

There is one Federal case applying the Brawner rationale 
to a crime other than murder. In Rhodes v. United States, 282 
F.2d 59 (4th Cir.) 364 U.S. 912 (1969), cert, denied, the Court 
approved the admissibility of psychiatric testimony that the de¬ 
fendant was sane, yet mentally incapable of knowing he was 
perpetrating a fraud in making false applications. Id., at 60. 
Title 18, United States Code, Section 1014. The Court failed to 
recognize any of the difficulties inherent in adoption of such a 
rule in the usual case, and its holding appears not to have been 
adopted elsewhere. 
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The Court went on to leeognize that new ntatutes liatl 
provided for institutional care for the mentally ill who 
were not criminally insane, and that those “statiitory pro¬ 
visions provide a shield against danger from jiersons with 
abnormal mental conditions—a danger which in ail likeli¬ 
hood bolstered, or even impelled, the draconic Finfier doc¬ 
trine.” Id., at 1001-1002. The Court noted that its opinion 
only provided for “the admission and consideration of 
expert testimony on abnormal mental conditions insufficient 
for complete exoneration. . .” Id., at 1002. 

In short, the use of the testimony approved in Hruirtu r 
is limited to homicide cases or in cases where a lesser 
included “general intent” offense provides an alternative 
short of exoneration. In other situations, such as the in¬ 
stant case, the Ilrawner rule simply has no application. 
Indeed, to use the testimony offered in this case would 
create an unworkable omaly. Exoneration would result 
through the use of a rule specifically designed to apply only 
where the evidence of the abnormal mental condition is 
insufficient to exonerate. The “substantial capacity” 
standard under Freeman would be effectively emasculated if 
that situation were to prevail, and the Government would 
be required to establish not only that the defendant was 
mentally responsible beyond a reasonable doubt, but that 
the defendant’s psychological, emotional or personality 
problems did not negate specific intent, knowledge or will¬ 
fulness. This Court clearly did not anticipate such a 
burden in Freeman, and it is apparent from the restrictions 
built into the Brawner opinion that the District of Columbia 
Circuit did not as well. 

f Nor is it satisfactory to suggest that becau.se evidence 

of voluntary intoxication is admissible on the issue of speci¬ 
fic intent, evidence of abnormal mental condition is likewise 
admissible. Fii-st, the testimony on intoxication must be* 
such that it proves that the defendant was rendered incap- 





able of knowing what he was doing.* Tucker v. Uniteil 
Imitates, 181 U.S. 164 (1894); Hopt v. People, 104 U.S. 631 
(1881); HeUleman v. United States, 259 F.2d 943 (D.C. 
Cir., 1958), cert, denied, 359 U.S. 959 (1959).** However, 
the inebriate's absolute incapacity to formulate specific 
intent may result in exoneration. The “abnoi-mal mental 
condition” of a defendant may not. The Court expressed 
the dichotomy in United States v. Iirawne> upra, 471 F.2d 
at 999: 

•‘Neither logic nor justice can tolerate a juris¬ 
prudence that defines the elements of an offense as 
requiring a mental state such that one defendant 
can properly argue that his voluntary drunkenness 
removed his capacity to form the specific intent 
but another defendant is inhibited from a submission 
of his contention that an abnormal mental condition 
of which he was in no way responsible negated his 
capacity to form a particular specific intent, even 
though the condition did not exonerate him from 
all criminal responsibility (emphasis added).” 

It is settled that a defendant may well have a mental 
disorder or deficiency, or any number of personality defects, 
and still be held responsible for his crime. See United 
States v. Kohlman, 491 F.2d 1250, 1252 (5th Cir. 1974); 
United States v. Bohle, supra. That is exactly the situation 
in the case at bar. 

Furthermore, even if the Brawner rule were applicable 
in a prosecution under Title 18, United States Code, Section 
1708, this is not an appropriate case for such application. 
Procedurally, Brawner suggests that where, as in this case, 

* In this connection one court has suggested convincingly that 
u man that drink must be insane. Fay v. State, 316 P. 2d 924 
(Nev. 1957.) 

** The extent of the “voluntary intoxication” defense in this 
Circuit is uncertain. See United States V. Clark, 498 F.2d 6S5, 
637 (2d Cir. 1974). 
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the expert testimony is not offered as part of the defense of 
lack of mental responsibility, an offer of proof is required 
outside the presence of the jury. United States v. liraicner, 
supra, 471 F.2d at 1002. “The judge will then determine 
whether the testimony is grounded in sullicient scientific 
support to warrant use in the courtroom, and whether it 
would aid the jury in reaching a decision on the ultimate 
issues.” Id. In the instant case the defense made abso¬ 
lutely no showing of the “sufficient scientific support” con¬ 
templated by the Court in Brawner It is important to 
note here that by using the term “abnormal mental condi¬ 
tion”, the Brawner court intended to permit the admissi¬ 
bility of evidence which was within the definition of “men¬ 
tal disease or defect” which it had earlier announced in 
McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962). 
United States v. Brawner, supra, 471 F.2d at 1002 n. 75. 
In McDonald the Court stated; 

“. . . [T]he jury should be told that a mental dis¬ 
ease or defect includes any abnormal condition of the 
mind which substantially affects mental or emotional 
processes and substantially impairs behavior con¬ 
trols.” McDonald v. United States, supra, 312 F.2d 
at 851. 

In this case there is no showing in the letters from Dr. 
Weiss or in the offer of proof by defense cotinsel of any¬ 
thing which approaches evidence an abnormal mental con¬ 
dition which would substantially affect mental or emotional 
processes and substantially impair Bright’s behavior con¬ 
trols. Rather, Bright here sought to use evidence of a per¬ 
sonality disorder, which is merely indicative of her type of 
personality and not reflective of any abnormal mental con¬ 
dition as defined in McDonald.* 


* Personality disorders have been described in the following 
terms, an obvious contrast to the type of mental condition con¬ 
templated as pertinent evidence by the Brawner court; 

[Footnote continued on following page] 
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The task of integrating expert psychiatric testimony into 
tlie trial court is difficult enough on the issue of sanity or 
mental responsibility. See Dix, “Psychological Abnormal¬ 
ity as a Factor in Grading Criminal Liability: Diminished 
Capacity, Diminished Responsibility and the Like,” 62 J. 
Crim. L., C & P.S. 313, 334 (1971). However, to permit 
consideration of evidence of ill-defined emotional conditions 
on the issue of formation of specific intent is to inject into 
the criminal decision process evidence which even the ex¬ 
perts find uncertain. As the Court noted in Curt v. State, 
162 N.W. 2d 77, 83 (Wis. 1969) : 

“ ... It may well be that all criminal behavior 
connotes some degree of personality disorganization. 

It may well be that, far short of actual psychosis, the 
personality with a paranoid flavoring may have less 
room to maneuver in forming intent or resisting im¬ 
pulses to engage in criminal or antisocial acts. Much 
has been written on the role of the emotions in pat¬ 
terns of human behavior and in the causation of 
crime. However, at best, a courtroom makes an awk¬ 
ward psychiatrist’s couch. Judge and jury ought not 
be required to identify, classify and evaluate all cate¬ 
gories and cla.ssifications of human behavior beyond 
the establishing of the fact of sanity. Even acknowl- 

"The personality disorders differ then in the psycho- 
pathologic manifestations and do not present themselves 
in the grossly regressive disturbances of the behavior, affect, 
or thought of the psychoses or in the exaggerated and 
fixed psychological defenses that characterize the psy¬ 
choneurotic.” 

***** 

“They are recognized as forms of personality organiza¬ 
tion that contain many features similar to those found in 
patients with the various types of affective and schizo¬ 
phrenic reactions, but in the individuals in whom these 
disorders are present egofunctioning and reality testing 
remain intact and allow effective social adaptation.” NOYES’ 
MODERN CLINICAL PSYCHIATRY, Lawrence C. Kalb, 
Ed. (1968), at 501. 
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edged experts in behavioral sciences disagree on per¬ 
sonality classifications, as well as on their applica¬ 
tion to individual cases. In the law the dividing line 
as to accountability or nouacc( untability due to men¬ 
tal condition is the test of sanity, whatever the legal 
definition of these terms may be or come to be. The 
sane person is held accountable for his actions. The 
insane person is not. Personality disturbances or 
emotional disorders that fall short of insanity are 
not required areas of court inquiry and particularly 
not in that portion of bifurcated trial on the issue of 
guilt.” [footnote omitted]* 

This case pi-esents a perfect example of the difficulties 
inherent in using evidence of emotional disturbances or per¬ 
sonality disorders on the issue of knowledge or specific 
intent. The proffered evidence speaks only in terms of the 
defendant’s personality type and not an abnormal mental 
condition as defined in Bravcner. In fact, although requested 
to respond in such terms. Dr. Weiss carefully avoided use of 
the standard suggested by trial defense counsel. (Appel¬ 
lant’s Appendix, E-3). Thus, had evidence been received, the 
issue of knowledge would have been framed for the jury in 
terms not even recognized by the Court in Brawner. 

We suggest that the appropriate arena in which to test 
the effect of personality disorders upon criminal behavior 
is through the use of legislative study and clinical experi¬ 
ence. See Steicart v. United States, 275 F.2d 617, 623 (D.C. 
Cir. 1960), rev’d on other grounds, 366 U.S. 1 (1961). 
Bright gives no sound reason why the evidence she sought 
to use at trial should be admitted on the limited issue of 
knowledge, and both logic and common sense dictate that 
tilting at the windmill of personality disorders should be 
done in the legislative rather than the judicial forum. 

* Wisconsin employs a system by which the jury first deter¬ 
mines guilt or innocence and then considers the question of in¬ 
sanity after a guilty verdict. 




Finally, it is evident from the record that Bright suc¬ 
cessfully placed before the jury the very point which she 
had sought to make through expert testimony; that she had 
been deceived by the man who had befriended her, that she 
believed his repi-esentations concerning the checks, and that 
she had not known that the checks were stolen. (Tr. 131, 
132). The jury obviously understood her defense because 
it acquitted her of crimes arising from her possession of 
checks cashed before she had notice of irregularities and 
convicted her only of knowing possession of stolen checks 
which she cashed after an earlier check had been returned 
by her bank. The proffered psychiatric testimony would 
not have added anything of relevance in any event. 

Accordingly, Judge’s Motley’s rejection of Dr. Weiss’ 
testimony was cori'ect and well within the Court’s discre¬ 
tion. Salem v. United States Lines, 370 U.S. 31, 35 (1962) ; 
United States v. Barnard, 490 F.2d 907, 912-913 (9th Cir.), 
cert, denied, 416 U.S. 959 (1974). 

The District Court’s ruling should be affirmed. 

POINT II 

The District Court's Charge on the Element of 
Knowledge Was Correct. 

Judge Motley instructed the jury on all of the elements 
of the crime of possession of stolen mail, including the re¬ 
quirement that before it could convict, the jurj- had to be 
convinced beyond a reasonable doubt that Bright knew that 
the checks she had possessed were stolen (Tr. 257-259). 
The Court also charged the jury on "reckless disregard” for 
the truth: 

“You may also find that the defendant had the 
requisite knowledge if you find that she acted with 
reckless disregard as to whether the checks were 
stolen bat with a conscious effort to avoid learning 
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the truth, even though you may find that she was not 
specifically aw'are of the facts which would establish 
the stolen character of the checks.’’ (Tr. 260). 

During its deliberations, the jury sent in the following 
note: 

“Request clarification of term ‘reckless disregard’ 
as it pertains to whether the defendant had knowl¬ 
edge of w'hether checks were stolen. 

“Also—can that be stipulated as part of the ver¬ 
dict? (If possible, for this to be answered in the 
courtroom.)” (Tr. 271). 

After consulting with counsel for both sides, the (Jourt 
responded as follows: 

“Now, in reply to that, 1 will reread that portion 
of the chai'ge in which that term was used, and if that 
does not suffice you can let me know by written note. 

“You may also find that the defendant had the 
requisite knowledge if you find that she acted with 
reckless disregard as to whether the checks w’ere 
stolen or were [sic] conscious effort to avoid learn¬ 
ing the truth, even though you may find that she was 
not specifically aware of the facts which would estab¬ 
lish the stolen character of the checks. 

“Now, with respect to the second part of your 
note, which reads as follows, ‘Also can that be stipu¬ 
lated as part of the verdict?’ the answ'er to that is 
no. Your verdict must be either guilty or not 
guilty.” (Tr. 277-278). 

The defendant argues that the second “reckless disre¬ 
gard” instruction was improper because it equates “reckless 
disregard of the facts with criminal knowledge.” (Br. at 
36). Bright bases her argument on the semantic point that 
the “reckless disregard” language and the “conscious avoid- 







ance” language of the instruction should have been ex¬ 
pressed in the conjunctive “and” rather than the disjunctive 
“or.” This Court has consistently i*ejected that argument 
in upholding the equation about which Bright now com¬ 
plains. United States v. Sarantos, 455 P.2d 877, 881 (2d 
Cir. 1972) ; United States v. Gottlieb, 493 F.2d 987, 994- 
995 (2d Cir. 1974) ; United States V. Brawer, 482 F.2d 
117, 128-129 n, 14 (2d Cir. 1973). See also United States 
V. ritomas, 484 F.2d 909, 914 (6th Cir. 1973), cert, denied, 
415 U.S. 924 (1974). 

Thus, it is the law in this Circuit that a jury may find 
the recjuisite criminal knowledge from a defendant’s reck¬ 
less disregard for the truth. Judge Motley’s instructions on 
that point were eminently correct. 

Bright also argues that the District Court erred by 
failing to give a defense-re(piested instruction that if the 
jury found that the defendant actually believed that the 
checks were not stolen, she should be acquitted (Br. 37). 
In supimrt of that argument. Bright claims that, 

“This ('ourt has consistently held that where 
knowledge of a fact is an essential element of a 
crime and the defendant entertains an actual belief 
contrary to fact, no amount of recklessness will per¬ 
mit a criminal conviction” (Brief at 38). 

To the contrary, the law in this Circuit simply is that 
the Government must establish that the defendant knew 
that the mail matter in his possession was stolen property, 
either by proof of actual knowledge or proof of a conscious 
avoidance of or reckless lii.siegard for the truth. Uni ed 
States V. Gottlieb, supra; United States v. Sarantos, sui-ra. 
United States v. Egenberg, 441 F.2d 441 (2d Cir.), cert, 
denied, 404 U.S. 994 (1971) ; United States v. .Ibrams, 427 
F.2d 86, 91 (2d Cir.), cert, denied, 400 U.S. 832 (1970). 
While a defendant’s claimed subjective belief is undoubtedly 
relevant on the issue of knowledge, that belief even if truly 
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held, cannot foreclose conviction as a showing of “a con¬ 
scious purpose to avoid enlightenment” or a “wilfull blind¬ 
ness to the existence of the fact” Untied Htaies v. Brawer, 
■supra, 482 F.2d at 128, 129 fn. 14. Moreover, the District 
Court specifically instructed the jurors to consider the de¬ 
fendant’s denials and her testimony that she had accepted 
the explanations of Freddie, the man from whom she had 
received the checks (Tr. 257). The Court then stated: “If 
you find that the defendant did not know the checks were 
stolen, then of course you must acquit the defendant, find 
the defendant not guilty.” (Tr. 258). 

The Court’s instructions in this regard were obviously a 
full and con-ect statement of the law. United States v. 
(lottlieb; United States v. Brawner; United States v. 
Sarantos, all supra. A defendant is not entitled to instruc¬ 
tions in the specific language of his own i-equests. United 
States V. Rosa, 493 F.2d 1191, 1195 (2d Cir.), cert, denied, 
42 U.S.L.W. 3210 (October 15, 1974). See also United 
States V. Kahn, 472 F.2d 272, 284-285 (2d Cir.), cert, 
denied, 411 U.S. 982 (1973). 

CONCLUSION 

The judgment of conviction should be affirmed. 

Res})ectfully submitted, 

PAUL J. Cueean, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
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